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ORDER

The decision of the responsible authority in permit application YR-2005/225 is set aside A permit is granted in relation to land at 565 Thonemans Road, Beenak. The permit will allow Timber Production (and associated works and vegetation removal) generally in accordance with the endorsed plans and subject to the following conditions:-

1 Prior to the commencement of timber harvesting, a revised Private Native Forest Management Plan must be submitted to and approved by the Responsible Authority.  The Private Native Forest Management Plan must be generally in accordance with the draft Private Native Forest Management Plan prepared by Moran and Sebire (2005) but amended as set out below:

(a) The preparation of amended coupe plans drawn accurately to a scale of 1:2500 or 1:5000 showing:

(i) No harvesting in the Parkinson’s Track coupe north of Hoddles Creek;

(ii) Coupe boundaries being revised generally in accordance with the plan being Appendix 1A to the Submission of the Department of the Sustainability and Environment to the Victorian Civil And Administrative Tribunal in application P3304/2005 except that:

· There need be no boundary buffer adjacent to the east boundary of the land, and;

· The connection in the Special Protection Zones (between the gully heads) being 75 metres wide;

(iii) Ecological Vegetation Classes (EVC) as mapped by Dr Charles Meredith in his statement of evidence to the Victorian Civil And Administrative Tribunal in application P3304/2005;

(iv) A 40 metre buffer to the Cool Temperate Rainforest EVC;

(v) Indicative location or distribution of retained seed trees and habitat trees;

(vi) Fire management water points, and;

(vii) Any consequent changes to temporary roads, snig tracks, landings, and machinery (weed) wash down sites;

(b) Prescriptions for coupe marking in the Timber Harvesting Plan to include requirements for:

(i) The retention of a minimum of 5 seed trees per hectare in each coupe with the species composition being selected to ensure regeneration of the forest with a similar mix of species;

(ii) The retention of all habitat trees (being trees 90 cm diameter at breast height (dbh) or greater in the Wet Forest EVC and Damp Forest EVC and trees 70cm dbh or greater in the Shrubby Foothill Forest EVC) except with the further consent of the Department of the Sustainability and Environment;

(iii) Where practicable retained trees in the Wet Forest EVC being retained in clumps to increase their protection from exposure, including wind throw and fire, or in locations where they can be most easily protected from damage during logging operations, and elsewhere retained trees being scattered across logging coupes;

(iv) The provision of understorey islands in accordance with best practice requirements of the Department of Sustainability and Environment within coupes with a total area of at least 15% of the coupe area as an aid to the regeneration of understorey species and for the protection of, or as an aid to the regeneration of, threatened species including Long Pink Bells (Tetratheca stenocarpa) and Tree Geebung (Persoonia arborea);

(c) Prescriptions for harvesting operations in the Timber Harvesting Plan to include requirements in relation to:

(i) The staging of timber harvesting;

(ii) The completion of coupe marking prior to the commencement of road construction and logging operations within a coupe;

(iii) The notification of the Department of Sustainability and Environment and the Responsible Authority prior to the commencement of road construction and logging operations within a coupe;

(iv) The permitted hours of operation including cartage
(7am to7pm Monday to Friday and 8am to 6pm on Saturdays);

(d) The prescriptions of the Regeneration Plan being amended to address the following:

(i) That rough heaping and burning be undertaken in the drier late Autumn period to reduce soil disturbance;

(ii) The use of mechanical disturbance as a mechanism for regeneration only where necessary when slash/burn, will fail, or has failed, to produce satisfactory regeneration;

(iii) Measures for the monitoring/auditing of regeneration in particular the achievement of the requirements of Victoria’s Native Vegetation Management, A Framework for Action;

(iv) Measures for the remediation of a failure to achieve the regeneration required by Victoria’s Native Vegetation Management, A Framework for Action;

(e) The prescriptions of the Fire Management Plan being amended to address the following:

(i) Where appropriate the incorporation of the provisions of the Department of Sustainability and Environment’s Guidelines and Procedures for Ecological Burning on Public Land 2004; and the Draft Code of Practice for Fire Management on Public Land 2005, by reference;

(ii) Strategies for control of regeneration and fuel reduction burns and the prevention of “escapes”;

(iii) Where appropriate the incorporation of the relevant provisions of the Guidelines for Establishing and Managing Timber Plantations in Victoria including Farm Forestry (Private Forestry Council Victoria) in relation to:

· Fire equipment levels; 

· Machinery cleanliness;

· Exhaust heat emission levels;

· Access track location, design and maintenance; 

· Fire breaks; and

· Electrical clearance offsets.  

(iv) The notification and approval of the Country Fire Authority (CFA Yarra Area) ;

(v) The notification of neighbours and the Responsible Authority of any proposed burning;

(f) The prescriptions of the Weed Management Plan being amended to address the following:

(i) Measures to prevent the introduction, growth and spread of noxious weeds as declared under the Catchment and Land Protection Act 1994, including the cleaning of earthmoving vehicles entering and exiting the site;

(ii) Measures for weed control in the retained forest areas ;

(g) The prescriptions of the Firewood Management Plan being amended to address the following:

(i) No firewood is to be removed from the Special Protection Zones and buffers;

(ii) No designated habitat trees to be removed for firewood;

(iii) The amount of Coarse Woody Debris (logs) retained on each coupe post-firewood collection must remain at a level that ensures that each coupe will meet the Victoria’s Native Vegetation Management A Framework For Action offset criteria of at least 50% of the Coarse Woody Debris benchmark within 10 years.  

(h) The addition of the Site Management Plan to address the following:

(i) Measures to ensure that no polluted and/or sediment laden runoff is discharged directly or indirectly into any drains or watercourses;

(ii) Stormwater systems and runoff from new tracks, roads or any construction sites being designed and managed to prevent the movement of sediment on the site and/or into any waterway or drainage lines.

When approved the Private Native Forest Management Plan will be endorsed to form part of this permit.

2 The permitted timber production must be carried out in accordance with the endorsed Private Native Forest Management Plan. The endorsed Private Native Forest Management Plan can be modified with the consent of the Responsible Authority.

3 To the extent that it is consistent with this permit, all timber harvesting operations carried out on the subject land must be in accordance with the Code of Forest Practice for Timber Production Revision No. 2 November 1996 (Code of Practice) or as amended or replaced to the satisfaction of the Responsible Authority.

4 Prior to the commencement of timber harvesting, a person accredited by the President, Institute of Foresters of Australia, for certification of private forest harvesting plans and for audit of compliance of forest practices with the Code of Practice or such other person as may be agreed from time to time between Responsible Authority and the permit holder (the Certifying Forester) must be engaged by the permit holder, all to the satisfaction of the Responsible Authority.

5 The Certifying Forester must be engaged on the basis that he or she is required to bring to the attention of the permit holder and to the Responsible Authority any works or measures which are reasonably required to ensure that any timber harvesting takes place in a responsible manner and which are required to achieve compliance with the planning permit and the Code of Practice.  As soon as practicable the Certifying Forester must notify the Responsible Authority of any non-compliance and what measures he/she has directed to remedy the non-compliance.

6 All harvesting operations on all coupes must cease immediately if the Certifying Forester and/or the Responsible Authority deem there to be a significant non-compliance with this planning permit until such time that this non-compliance has been remedied to the satisfaction of the Responsible Authority.

7 In each year of harvesting on an annual basis commencing one year from the commencement of harvesting and for two years following the final harvest for each coupe, the Certifying Forester must submit a report to the Responsible Authority to its satisfaction on the matters under the supervision of the Certifying Forester, including reference to any non-compliance with this planning permit, and the Code of Practice.

8 Prior to the commencement of the harvesting of each coupe shown in the endorsed plan, the Certifying Forester must certify that the coupe has been marked in accordance with the requirements of this planning permit to the satisfaction of the Responsible Authority 

9 All harvesting operators carrying out the permitted timber harvesting allowed under this permit must hold a Forest Operator Licence to the satisfaction of the Responsible Authority.

10 Prior to the commencement of timber harvesting operations, a report identifying the condition of any local roads to be used as a cartage route for timber must be submitted to and approved by the Responsible Authority. All local roads utilised as a cartage route for timber must be maintained during operations to the satisfaction of the Responsible Authority.

11 All local roads used as a cartage route for timber must be restored to the condition they were in before the commencement of timber harvesting operations to the extent of any damage caused as a result of use of the roads as a cartage route to the satisfaction of the Responsible Authority.

12 This permit will expire if one of the following circumstances applies:

(a) Timber harvesting is not started within four years of the date of this permit.

(b) Timber harvesting is not completed within ten years of the date of this permit.

The responsible authority may extend the periods referred to if a request is made in writing before the permit expires, or within three months afterwards. 

The responsible authority is directed to issue a permit in accordance with this order under the provisions of Section 85(1)(b) of the Planning and Environment Act 1987.

	A P Liston

Senior Member
	
	Chris Harty

Member
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Reasons

Introduction

1 This is an application to review the failure of the responsible authority to grant a permit within the prescribed time in respect of a permit application for timber production (timber harvesting from, and revegetation of, existing native vegetation) at 565 Thonemans Road, Beenak.  The responsible authority ultimately decided that had it not been for the application for review it would have refused permission for the following reasons:

The Proposal:

1.
Is in conflict with the objectives of the rural conservation zone and the environmental significance overlay that apply to the subject land and does not achieve the broader conservation objectives of the Yarra ranges planning scheme.

2.
Has not clearly demonstrated that the requirements of the native vegetation framework have been met, having regard to the extent and nature of vegetation proposed to be removed.

3.
Did not adequately provide protection of rare and critically in danger to species of flora and fauna and would have a long term implications on regional biodiversity.

4.
Would have a significant and deleterious effect on the flora and fauna contained within the site, upon the adjacent areas and within the region and have an adverse impact of the amenity of the surrounding properties and on the landscape qualities of the area.

5.
Would create an undesirable precedent for the removal of vegetation on sites of ecological and biological significance within the Shire of Yarra Ranges.

6.
It is contrary to the objectives and actions in the green wedge policies in Melbourne 2030, and the policies and actions in the Port Phillip and Westernport Regional Catchment strategy 2004-2009.

2 The parties and the witnesses at the hearing of the application for review relied on both written and oral submissions and a number of photographs, plans and other documents were tendered to the Tribunal.  The Tribunal inspected the subject land and its locality.

Background

The Site and Locality

3 The subject land is a fairly regular lot largely covered with native forest and with an area of 128 hectares. The land is situated approximately 12 kilometres south of the township of Yarra Junction and approximately 10 kilometres north-east of the township of Gembrook.

4 Access to the land is via Thonemans Road which connects to the Gembrook-Launching Place Road to the west.

5 The north part of the land is bisected by Hoddles Creek and its tributaries. The southern boundary of the land abuts McCrae Creek which is within a Crown land reserve leased in part by the applicant.  Tributaries of the McCrae Creek drain the southern part of the land to the south.  The most significant tributary is in the south-western part of the land.

6 The site contains a mixed species forest, with the predominant species of over story trees being Silver Top Ash, Messmate, Peppermint and Mountain Ash. There are a number of large tree ferns scattered throughout the property. The majority of the trees are regrowth from the 1939 bushfires, though there are areas on the land within and in the vicinity of the gullies and water courses that were not affected by the fire and contain old-growth vegetation. The Tree Geebung
, and Long Pink Bells
 are rare
 species of flora which have been found on the land. The land is relatively weed free with some weed invasion occurring in the north of the lot.

7 There are four, different ecological vegetation classes (“EVC”) present on the land. Cool Temperate Rainforest EVC is found within the deeper gullies, with the remainder of the site divided between Damp Forest EVC, Wet Forest EVC and Shrubby Foothills Forest EVC.

8 The topography of the land is undulating with significant gullies and prominent ridge lines.  The slopes across the site range up to over 30 degrees.

9 The surrounding land is quite mixed in its character, ie:

· To the south the land adjoins public land within a Public Conservation and Resource Zone and includes McCrae Creek.  

· To the west of the land is private land comprising modified native forest used for rural residential purposes. 

· To the north west is privately owned land comprising relatively intact native forest.

· To the north of the land is privately owned land largely cleared of native vegetation and used for agricultural and rural residential purposes. 

· To the east of the land is privately owned land (the Prescott land) on which a large area of native forest has been replaced with a plantation of non indigenous eucalypts.

The Proposal

10 The proposal is for Timber Production in accordance with a Private Native Forest Management Plan comprising:

i Timber Harvesting Plan;

ii Regeneration Plan;

iii Fire Management Plan; and

iv Weed Management Plan.

11 The Land is divided into three logging coupes affecting approximately 99 hectares of the 128 hectare site, ie:

· Ron’s Hill Coupe in the south east;

· Chindley Gully Coupe in the south west; and

· Parkinsons Track Coupe in the north.

Land outside the coupes generally includes vegetation of higher conservation or habitat value and is found generally along the streamlines crossing the site
.

Silviculture

12 The silvicultural system adopted for this proposal is seed tree harvesting.  This is a clear felling system in which seed trees are preserved throughout the coupe area (in this case a minimum of five trees per hectare).  The coupe areas are defined in plans which accompany the application, but the final disposition of the coupe is established by a process called coupe marking, by a certified forester which takes place just prior to harvesting.  The purposes of coupe marking include:

· The identification of the coupe boundaries, having regard to the plans, and the various prescriptions in relation to buffer distances found either within the management plan, or the code of practice
;

· The identification of seed trees;

· The identification of hollow bearing or habitat trees;

· The identification of understorey islands;

· The identification of land with slopes which either prevent harvesting, or prevent harvesting using mechanical equipment.

13 The forest management plan calls for the protection of particular species including tree ferns and Long Pink Bells.  In some cases by including such plants in understorey islands, or in some cases, for example with isolated tree ferns, by simple avoidance during harvesting and protection during regeneration burns.

14 During harvesting, we were advised that less than 20% of the affected coupe area, would be disturbed by mechanical equipment.

Regeneration

15 Although there is some ambiguity in the management plan, it became clear during the hearing that the proposed regeneration process was to, as far as is practicable:

· Distribute the leafy waste from the harvesting operation as evenly as possible across the site;

· Take measures to protect seed trees, habitat trees and understorey islands;

· Burn the leafy waste in a regeneration burn, to promote the release of seed, and

· Mechanically disturb the ground and reseed where necessary because regeneration has failed, or because the mix of species has not been achieved.

16 The objective of the regeneration process is to re-establish on the site all of the floral species which existed prior to harvesting.

Access

17 The management plan proposed that access to the site for the movement of timber products was to be via Thonemans Road and Hazeldene Road.  The Applicant has entered into an agreement with Mr Prescott, the owner of the land to the east, which enables an alternative access to the land, via the Prescott land to Beenak Road.

18 Access within the site is to be achieved by a network of access roads and snig tracks, some of which exist, or are to be created as part of the harvesting process.  The management plan shows that part of the Parkinsons Track coupe, north of Hoddles Creek, is to be accessed by an existing fire track on the land which joins Thonemans Road near the north western corner of the subject land.  It has transpired that part of this fire track (including the crossing of Hoddles Creek) is outside the site on adjoining privately owned land.  The effect of this is that access to the northern coupe is unresolved, the options being:

· The Applicant acquiring a right to use the existing track, in its existing location;

· The Applicant creating a new crossing over Hoddles Creek, within the subject land, in the north west of the site, in affect bypassing that part of the track on other private land;

· The creation of a new access point via the Prescott land to the east, involving the creation of a new crossing of Hoddles Creek (either on the subject land, or on the Prescott land).

Fire and Weeds

19 Other aspects of the management plan include a fire management plan, and a weed management plan.  The fire management plan would require some amendment, if a permit is granted, because of the problems of accessing the relevant coupe, referred to above.

The Planning Scheme

20 The subject land falls within the Rural Conservation Zone
 and is affected in whole or in part by the Environmental Significance Overlay 
 the Erosion Management Overlay
 and the Wildfire Management Overlay
. A permit is required for the land use Timber Production under the zone provisions. A permit is required for works (or to remove vegetation) under the relevant zone and overlay provisions. 

21 Particular provisions in relation to Native Vegetation
 and the Upper Yarra Valley and Dandenong Ranges Region
 affect the proposal, a permit being required to remove native vegetation.

22 All of these provision place a particular emphasis on environmental values and the achievement of sustainable development. Set out below are extracts from the Rural Conservation Zone and Environmental Significance Overlay provisions intended to convey the tenor of these lengthy clauses.

23 The Rural Conservation Zone provisions include the following purposes:

· To protect and enhance natural resources and the biodiversity of the area. 

· To encourage development and use of the land which is consistent with sustainable land management and land capability practices, and which takes into account the conservation values and environmental sensitivity of the locality.

And related decision guidelines:

· The protection and enhancement of the natural environment of the area, including the retention of vegetation and faunal habitats and the need to revegetate land including riparian buffers along waterways, gullies, ridgelines, property boundaries and saline discharge and recharge areas.

· How the use and development relates to sustainable land management and the need to prepare an integrated land management plan which addresses the protection and enhancement of native vegetation and waterways, stabilisation of soil and pest plant and animal control.

24 Under the Environmental Significance Overlay the environmental objectives to be achieved include:

Ensure the long term protection of the wildlife habitat and other conservation values of sites of botanical and zoological significance.

Ensure that the habitat value of the sites is not diminished by the incremental removal of remnant vegetation or inappropriate development.

And related decision guidelines:

The significance of any remnant vegetation that may be affected by the proposal, in terms of its rarity, variety or as a habitat for wildlife.

The need to avoid the clearing of any remnant indigenous vegetation, especially on slopes greater than 20 percent or within 30 metres of a watercourse.

The capability of the particular site to accommodate the proposed development without adversely affecting the environmental features of the site and its environs or causing soil erosion or other land degradation.

25 The land is in an Environmental Significance Overlay because it is entirely within a site of zoological significance
 and partly within a site of botanical significance
. Both sites have very extensive land areas.

26 As you would expect this complex mix of permit triggers is supported by a comprehensive planning policy framework
. It is not our intention to set these provisions out here. In many respects these policies reflect the ideas contained in the various extracts from the zone and overlay provisions set out above.

Basis of Decision

Timber Production and the Subject Land’s Planning Context

27 The responsible authority and the objectors argued that the proposal for Timber Production is contrary to the purposes of the Rural Conservation Zone (RCZ) nor complies with the general policy directions of the Yarra Ranges Planning Scheme, which seek to protect and enhance native vegetation.

28 Mr Pridgeon stated that:

The proposal does not accord with the relevant purposes or the relevant decision guidelines of the RCZ, namely to protect and enhance biodiversity and is contrary to the environmental values to be protected, being the protection of the environmental values of remnant bushland.

29 Indeed, Mr Pridgeon indicated to us that Council considers the site a good quality example of remnant native vegetation compared to surrounding private land.

30 These sentiments were reinforced by Ms Porritt, who argued that based on the RCZ, the subject land is not the right site for logging due to the emphasis of the RCZ on the protection and enhancement of native vegetation.  She emphasised this by stating:

It is self evident, that a proposal which requires removal of vegetation and regeneration aimed at providing the best opportunity to reach 50% of the previous quality of vegetation within 10 years is inconsistent with the purposes of the zone which require protection and enhancement of the natural environment.  The best that can be hoped to be achieved from this application is a return of biodiversity values over time.

31 Parties opposing the Timber Production proposal also argued that it contravenes the provisions of the Environmental Significance Overlay (ESO), which identifies zoological values over the site and botanical values over part of the site as well as Clause 52.17 of the planning scheme by failing to ensure the protection of threatened species.  Mr Pridgeon best sums up the position of parties opposing the proposal by stating that:

The application is contrary to the purposes and relevant decision guidelines of clause 52.17.  The native vegetation to be removed is a significant area and is of high quality.  It includes activities that are potentially threatening processes in terms of the FFG Act (weed invasion & Myrtle wilt).  Habitat for Powerful Owl and Sooty Owl (both threatened in terms of the FFG Act) is detrimentally impacted upon.  Habitat and future habitat for Leadbeaters Possum, a critically endangered in terms of the FFG Act, is detrimentally impacted upon.  Habitat for Tall Astelia which is vulnerable in terms of the FFG Act will be impacted upon.  Long Pink Bells (rare Advisory List) and Tree Geebung (vulnerable Advisory List) are found at the site.  The land includes Cool Temperate Rain Forest EVC, which is vulnerable within the Highlands Southern Fall Bioregion.

32 Conversely, the applicant argued that Timber Production (harvesting and regeneration) is a permissible use subject to compliance with Clause 52.18 and the Code of Forest Practice for Timber Production Revision No. 2 November 1996 (Code of Practice) and which is not specifically identified in any policy within the planning scheme as a use, which should not be encouraged on the subject site.  Dr Dean argued that the proposal does comply with the provisions of the Yarra Ranges Planning Scheme and the RCZ in that the timber harvesting planned for the site does satisfy Victoria’s Native Vegetation Management – A Framework for Action (Framework for Action), the Code of Practice and that in fact it goes beyond what is required under the Code of Practice.  Dr Dean advised us that the Timber Production proposal for the site would achieve best practice in the harvesting and regeneration of timber through the following actions:

· Creation of two Special Protection Zones to protect streams, Cool Temperate Rain Forest and species that exist or may in the future exist within these areas of the property.

· Protection of additional species identified that are listed as threatened and retention from harvesting of hollow bearing trees.

· Creation of understorey islands to protect obligate resprouters (i.e. Tree Ferns) and to generate a seed supply for the regeneration of Long Pink Bells (Tetratheca stenocarpa).

· Planned regeneration of the forest following harvesting in accordance with the Victoria’s Native Vegetation Management – A Framework for Action and a Timber Harvesting Plan.

· Design of coupes to manage landscape values.

· Preservation of veteran trees aged 100 years or more.

· Implementation of weed and fire management plans to ensure improvement of the quality of vegetation and of regenerating vegetation and protection from the threat of fire hazard. 

33 The landscape context of the subject land was also raised as an issue.  The site contains what is referred to by both the responsible authority and the objectors as remnant vegetation having been largely impacted by the 1939 fires and consisting predominantly as regrowth.  We do note however, that the land does contain portions of original old growth forest mainly in the gullies and streamside areas, which were less damaged by those same fires.  The vegetation provides an important link with other vegetation remaining on adjoining private land and with areas of vegetation on public land and accordingly contributes to an important role in providing movement corridors for wildlife that would otherwise be disrupted due to fragmentation of vegetation coverage.

34 It was put to us that the timber harvesting would in effect contribute to the fragmented disruption of vegetation links with other areas and would accordingly not support fauna values.  We also heard from Dr Meredith that the level of contribution that the vegetation on the site provides to wildlife and vegetation connectivity was not as great as that made out by the opposing parties, given the extent of vegetation that occurs on nearby public land, which is extensive, and that, which also occurs as remnants on private land as well.    

35 A key issue for us in establishing the level of support for the proposal with regards to the planning scheme is whether the proposal provides for protection of biodiversity?  

36 We note the comment from the Department of Sustainability and Environment that the environmental considerations outlined under the Yarra Ranges Planning Scheme that are applicable to the site increase the level of commitment to biodiversity conservation, requiring greater standards of environmental protection than those in the Code of Practice.  

37 In resolving the apparent conflict and contradictory nature of arguments that the Timber Production proposal is or is not in conflict with the provisions and planning policies of the Yarra Ranges Planning Scheme, we are governed to some respect by three key concepts:

· The Yarra Ranges Planning Scheme contains a number of conflicting planning policies but under Clause 11 of the State Planning Policy Framework it clearly directs and expects planning and responsible authorities to balance and integrate those policies in favour of net community benefit and sustainable development.

· Clause 31.02 of the planning scheme also establishes that for permit required uses such as Timber Production, because a use is in Section 2 does not imply that a permit should or will be granted. The responsible authority must decide whether the proposal will produce acceptable outcomes in terms of the State Planning Policy Framework, the Local Planning Policy Framework, the purpose and decision guidelines of the zone and any of the other decision guidelines in Clause 65.

· The nature of the use (Timber Production) in that we acknowledge the use does not purport to produce an outcome whereby the native vegetation is permanently lost from the subject land.  It is proposed to harvest timber for resource use and to undertake and facilitate the regeneration of that vegetation removed or destroyed during the harvesting process. 

38 We acknowledge in the various policies of the planning scheme the strong emphasis on terms such as protection, enhancement and sustainability.  The sustainability of vegetation is a key platform to ensuring appropriate habitat for the sustainability of fauna biodiversity and the simple connection between no habitat = no fauna.

39 We consider that the proposal for harvesting timber (cutting and removal of trees) will generate impacts.  However, the removal of vegetation for the harvesting of timber will not in itself result in the permanent loss of that vegetation because the proponent intends to regenerate the vegetation using a variety of what we understand to be long standing best practice forestry techniques.  In fact, we note how, in terms of applying net gain offsets, the Framework for Action treats this form of vegetation removal quite differently from that which would involve the permanent clearing of native vegetation say to establish an agricultural pursuit or some form of residential use.

40 In fact we liken the effects of such a proposal as that of Timber Production to an event such as the 1939 bushfires as compared to vegetation loss that would result from other land use activity such as agriculture or residential use to the concept of the pulse-press effect.  Activities such as timber harvesting, fire, herbivory, floods etc... are regarded as pulse events where damage to the environment that occurs is catastrophic, but which is short term with the impact ceasing and the environment being allowed to recover and return to its former self.  A press event, however, is one where the impact may not be catastrophic and in fact minor in terms of damage, but remains ongoing and never ceases entirely, in which the environment is slowly degraded and does not fully recover to that which it was originally.  The overall long term result is that the environment can recover from pulse type impacts such as Timber Production (harvesting) while press type impacts will ultimately lead to a decline or elimination of a particular species or assemblage and the level of biodiversity may not recover.

41 In terms of sustainability, we consider that the proposal does achieve an acceptable outcome in relation to this objective through the ability to undertake and facilitate the regeneration of the vegetation lost from harvesting operations.  The trees removed and understorey vegetation lost or damaged is proposed to be returned such that it is not lost all together from continuing to provide environmental benefits over the long term.  The combination of strategies to ensure sustainability of the Timber Production use outlined in the Timber Harvesting Plan provides confidence that the vegetation is not permanently lost.  The protection of old growth forest, the sensitive Cool Temperate Rain Forest, the streamside vegetation areas and the retention of hollow bearing (habitat) trees and understorey islands all leads us to believe that the objectives of the planning scheme and in particular the purposes and decision guidelines of the RCZ are satisfied.

42 Our view is reinforced by the fact that DSE have not objected to the proposal subject to certain conditions, which we will discuss later.

43 From the perspective of habitat loss and impact, we consider that the proposal can adequately protect key habitat features such as the Cool Temperate Rain Forest, riparian habitat areas and hollow bearing trees either as protected clumps of vegetation, via understorey islands or as individual trees.  The threat of loss of habitat for Powerful and Sooty Owls and Leadbeater’s Possum etc… is not considered significant given the range of habitat used by Powerful Owls for feeding and the extent of such habitat remaining within the region.  We note that Sooty Owls have not been sighted on the site, nor has there been any evidence to suggest that nesting sites are on the site.  

44 With regards to Leadbeater’s Possum we note that it is proposed to protect Leadbeater’s Possum habitat that has been recognised on the site within the Special Protection Zones and within an area reserved in the south west corner of the site near McRae Creek.  We consider that the proposal puts in place a number of strategies to ensure that Leadbeater’s Possum habitat will be protected and retained from timber harvesting operations or impacts and accordingly, we accept the following comment from Dr Dean:

In other words in addition to the existing Special Protection Zones where, according to Simon Denby, the most conducive Leadbeater’s Possum future habitat exists and in addition to the retention of all hollow bearing and mature trees, an area of Zone 1A has also been set aside and will be mapped and marked by the Certified Forester.

Victoria’s Native Vegetation Management - A Framework For Action

45 Extensive submissions and discussion was put to us with regards to whether the proposal for Timber Production on the site could be favourably considered under the provisions of Victoria’s Native Vegetation Management – A Framework for Action.  The basis of this discussion revolved around the ability to favourably consider timber harvesting on the site where the presence of threatened species elevates the site’s environmental values to a point where harvesting should not be permitted.

46 This issue was raised as a question of law which we referred to a legal member for resolution ie:  


For the purposes of these directions the questions of law to be determined are, the question of law formulated in the letter of Russell Kennedy Solicitors dated 30 June 2006, ie:

What is the appropriate response (ie Harvesting generally not permitted or Harvest and regeneration may be permitted as part of sustainable land use option) in terms of the Native Vegetation Framework to a proposal for timber harvesting on a site that has High Conservation Significance if that level of conservation significance was attained by way of threatened/rare species (in terms of table 5 at Appendix 3)?

and whether or not the question of law formulated by Russell Kennedy Solicitors for the Responsible Authority, is a question of law.

47 The question of law was ultimately determined by Justice Stuart Morris, President of the Tribunal, in brief he concluded.

12
In my opinion Appendix 5 of the Framework is intended to be the principal articulation of  the policy to be considered when considering an application to harvest timber on private land.  …

48 The Framework for Action contains Table 7 in Appendix 5 relating to a summary of the Timber Harvesting Offset Criteria relating to harvesting timber from naturally established native forest on private land.  The table indicates that for areas with medium to low conservation significance harvesting that involves clearfell harvest and regeneration is permitted subject to an offset whereby:

Regeneration to be managed so that it has the best opportunity to reach a target of 50% of the quality of the vegetation that was harvested within 10 years and ultimately the same quality (minus large tree component) as required by permit conditions.

49 For areas identified as having a very high to high conservation significance harvesting is generally not permitted.  However, the table contains a footnote which qualifies the above by stating:

Unless harvesting is currently allowed on public land within the same bioregion for areas of vegetation which have equivalent conservation values.

50 It is recognised that the Ecological Vegetation Classes (EVCs) found on the site include Cool Temperate Rain Forest, Damp Forest, Wet Forest and Shrubby Foothills Forest. Apart from the Cool Temperate Rain Forest, which has a classification as vulnerable, the other EVCs are classified as “Least Concern” in terms of area remaining from pre-European settlement.  Such a classification and the outcomes of the habitat hectare assessment places the native vegetation found on the site in a medium conservation significance rating.  However, the presence of species such as Long Pink Bells, Tree Geebung, habitat for Powerful Owl, Sooty Owl and Leadbeater’s Possum all raise the bar in terms of conservation significance rating from medium to high.  We note that parties have agreed to this rating and accept that the site does have a high conservation significance rating.

51 Taken by itself, it could be considered that harvesting on the subject land which has a high conservation significance value could still be undertaken due to the fact that harvesting does occur on nearby public land within the same Central Highlands Southern Fall Bioregion and which has similar quality vegetation.  However, it was pointed out to us by both Mr Pridgeon and Ms Porritt that the text found on page 26 of the Framework for Action would lead one to think otherwise in that it states:

In some cases there are combinations of conservation status and quality of vegetation that result in a Very High or High Conservation Significance rating, but harvesting is currently allowed on public land under certain conditions (eg. silviculture prescriptions) within the same bioregion.  In these circumstances harvesting followed by regeneration can be permitted on private land with similar conditions unless other criteria on the site warrant a Very High or High rating (eg. threatened species).

52 The Framework for Action then goes on to make reference to Table 7 in Appendix 5 as a summary of offsets for harvesting native forest on private land.  We note however, that Table 7 makes no reference to the qualification associated with the presence of threatened species.  It is our view that the Framework for Action, as an incorporated document within the Yarra Ranges Planning Scheme, forms part of the overall suit of planning policy and provisions that we must have regard to in determining whether the proposal for Timber Production would create a net community benefit and be a form of sustainable development which in an overall sense would lead to an acceptable outcome.

53 Even if we put aside for the moment, the Presidents determination and we assume the Framework for Action should be interpreted to provide that the removal of native vegetation for timber production is not allowed by application of the qualification found on page 26 of the Framework, an objective consideration needs to be made of the “other criteria” which leads to this outcome.  In this case our consideration of each of the threatened species considered relevant to the site are that:

· Leadbeater’s Possum habitat has been identified within the areas proposed to be protected under Special Protection Zones and which will not be harvested.  Another area of favourable Leadbeater’s Possum habitat found in the south western corner and the south facing slopes at the eastern end of the site near McRae Creek will also be marked out and protected.

· Powerful Owl may use the site as part of its wider feeding range, which is large and may include many kilometres of forest over both private and public land.  Accordingly, the site probably only has a small contribution to providing habitat and would not be expected to be significantly impacted by the proposal.

· Sooty Owl has not been sighted on the site nor has any evidence been submitted to us to indicate its presence on the site.

· Tall Astelia has been presumed extinct in the area and no evidence has been presented to indicate that it exists on the site.

· Tree Geebung has been identified and is proposed to be protected.  Other specimens, if found during coupe marking and survey work are also proposed to be protected.

· Long Pink Bells occurs in disturbed areas and is not expected to be lost to the site as a result of harvesting which may encourage further establishment of the species as a result of ground disturbance.  Irrespective of the above, it is proposed to include areas of Long Pink Bells within understorey islands for protection.

54 Our consideration is that the applicability of the “other criteria” to conclude that harvesting timber on the site should not be allowed under the Framework for Action is not substantive enough to warrant such a conclusion.  The Framework itself only refers to harvesting generally not permitted further indicating to us that the decision is to be determined on an objective assessment of the issues and the probabilities of impacts occurring and their extent.   

55 Compliance with the three step approach of avoid, minimise and offset outlined in the Framework for Action has been questioned.  In terms of proposals seeking to harvest timber and regenerate vegetation lost it has been put to us that application of the three step approach to native vegetation management is unnecessary.  The proponent has put to us that because proposals involving removal of native vegetation associated with Timber Production, includes regeneration which does not result in the permanent loss of vegetation the need to consider avoiding and minimising the loss of vegetation is no longer required.

56 Clause 15.09 is clear in that it requires that if a proposal requires the removal of native vegetation, planning and responsible authorities should follow the three step approach.  There is no compulsion.  We consider that the proposal demonstrates avoidance by ensuring that the vulnerable Cool Temperate Rain Forest EVC, habitat vegetation (hollow bearing trees), and listed flora species are all protected.  Minimising removal of vegetation is demonstrated by not proposing to harvest timber from excessively steep slopes and planning the design of harvesting in a manner which minimises the permanent loss of vegetation through the provision of seed trees and understorey islands.  Offsets are provided through the provision of seed trees and understorey islands to facilitate successful silvicultural regeneration of native vegetation on the site.  It is possible to satisfy the three step approach, however with these types of applications where regeneration of vegetation forms a fundamental component of a Timber Production proposal, it is not considered a necessity.  The application of the three step approach is more fundamentally necessary for the consideration of proposals that involve the removal of native vegetation where permanent clearing is intended.   

The Timber Harvesting Plan

Adequacy Of Research And Information In Support Of The Permit Application

57 The development of the Timber Harvesting Plan has been the subject of concern relating to the inadequacy of information.  Lack of comprehensive survey, inaccurate survey information inaccurate mapping and designation of EVCs and lack of identification of threatened species and associated habitat have been raised.

58 Suffice to say it is generally a common complaint about the extent or timing of survey work associated with proposals that may impact on the natural environment.  We are aware of the constraints that many proposals such as this one contend with for all parties in terms of being able to properly assess and make conclusion on matters.  We are confident that given the resources involved in this case with respect to environmental experts and the level of survey that has been undertaken thus far and that proposed, that if approval is granted the key environmental values and attributes can be identified and protected.

 Plans And Prescriptions

59 During the course of the hearing it became obvious to us that forestry practices undertaken on public land have been translated to timber harvesting planning for native forest on private land and that the approach has been found wanting in terms of documentation.  We have mentioned earlier that the provisions of the planning scheme including the zoning and the compulsion for planning and responsible authorities to consider the Framework for Action has now raised the level of standards expected in terms of documentation and detail regarding Timber Production of private native forest.

60 The applicant advised us, that the level of investigation and documentation for this proposal was way ahead compared to that which is required for similar proposals on public land.  Conversely, we were advised that the level of detail and information was inadequate for proper assessment under the provisions of the planning scheme.  It is apparent that a great level of detail is sorted out during the post approval but pre-harvest site survey undertaken by the Certified Forester.  Definition of harvesting coupes, snig track locations, log landing locations, fire access tracks, creek crossing locations, understorey islands, habitat trees and Special Protection Area boundaries are all marked out on-site prior to harvesting works commencing.  The Timber Harvesting Plan as a plan, only provides limited, general information concerning locations of areas to be harvested and to be generally protected but that it is the harvesting prescription or text contained within the plan that contains the key directions about how harvesting, protection and regeneration works are to be undertaken.

61 We feel comfortable with the prescriptions taking a lead role in controlling the use.  This is on the basis that the plan shows generally where activity is planned to occur and protective measures are to be deployed, while the prescription specifies the detailed principles and actions to be implemented which ensures that harvesting, regeneration and the protection of environmental values is achieved.     

Understorey Islands

62 Understorey islands are used to provide for the regeneration of understorey vegetation following ground disturbance associated with timber harvesting activity.  They are particularly beneficial for species of plants where resprouting occurs from underground structures such as lignotubers and rhizomes, which may otherwise be destroyed by ground disturbance.  The Timber Harvesting Plan does not indicate where, how many or how large the understorey islands will need to be to effectively achieve adequate regeneration.  DSE indicated that the area of coverage of the site for understorey islands may need to be up to 15% with a minimum width of 20 metres and no ground disturbance.

63 We consider that understorey islands are an important component to the effective facilitation of an adequate form of regeneration and should be established in accordance with the requirements of DSE as best practice for understorey regeneration. 

Parkinson’s Track Coupe – North of Hoddles Creek

64 Timber harvesting in the Parkinson’s Track Coupe north of Hoddles Creek raises a number of issues which in our view require particular consideration of timber harvesting in respect of this part of the site vis a vis the balance of the site.  The issues we wish to explore in this context are:

v The proximity of timber harvesting to residential and agricultural land uses;

vi The effect of the Erosion Management Overlay, and;

vii Access to the coupe north of Hoddles Creek.

65 The White residence is located some 80 metres north of the north boundary of the subject site.  The Birkill land, land used for agriculture abuts the subject land along its northern boundary.  There are views over the subject land from the Birkill land.  The issues here are essentially the noise impacts of the timber harvesting operation, and the impact of harvesting on the outlook from these affected properties.

66 Mr Moran, in response to a question of Mr White suggested that the view of his land from Mr White’s dwelling would be one of trees, suggesting that in his mind there would be some trees retained along the northern boundary of the subject land.  The timber harvesting plan is silent in relation for the need for a buffer.  There is likely to be a significant short term effect on the outlook from these adjoining properties as a consequence of timber harvesting.  However, the impact on views from these properties would be substantially ameliorated by the presence of an unharvested buffer along the property boundary.  It would be possible to amend the prescriptions that are intended to apply to timber harvesting, to include a requirement for a buffer in this location.

67 The noise issue arises from the impact of chainsaws and other machinery used in the timber harvesting process.  Having regard to the zoning of the subject land and adjoining land it would be reasonable to expect that the land could be used for a productive rural purpose. The issue of whether or not a noise impact is reasonable or not must be assessed in this context. 

68 We are of the view that there will be no unreasonable noise impact having regard to the following considerations:

· The subject land is very large, and for most timber harvesting operations the separation distance between the White dwelling and timber harvesting operation will be very large;

· There remains a substantial separation distance between the White dwelling, and the closest timber harvesting operations, that is the northern part of the Parkinson’s Track Coupe, and this part of the site is down slope from the White dwelling;

· It is proposed that timber harvesting take place over a five year period, timber harvesting only occurs during the dry months, and timber harvesting is followed by many decades of regeneration, during which period there would be almost no activity on the land.

69 The Erosion Management Overlay applies to small patches of the land in that part of the Parkinson’s Track Coupe north of Hoddles Creek. The timber harvesting plan provides that slopes greater than 30 degrees will not be harvested, and that slopes greater than 25 degrees will not be trafficked by mechanical equipment.  The areas subject to these slope limitations are to be marked during the coupe marking process.  It seems to us that this process will identify the land which should be subject to the overlay, in a way which is much more accurate than by the interpretation of the planning scheme maps.  The outcome will be that land which is an erosion risk, will not be harvested.  Or at least will not be subject to mechanical disturbance.  We also note that the silvicultural process, does not require the removal of the stumps of trees harvested.

70 The uncertainty as to the access arrangements to that part of the Parkinson’s Track Coupe north of Hoddles Creek are set out in paragraph 18 of these reasons.  If the existing track cannot be used then a new track crossing Hoddles Creek will have to be established.  In our mind this creates a considerable uncertainty.  

71 On the subject land all of Hoddles Creek falls within a Special Protection Zone.  The location of a new crossing would have to be very carefully considered, to protect the environmental values of the affected EVC’s and the creek itself.  The alignment and design of such a track would have to be the subject of further discussion with both Melbourne Water and the Department of Sustainability and Environment.  These agencies may or may not approve the creation of such a track or may wish to impose conditions, not currently considered.  

72 In Summary:

viii The establishment of an appropriate buffer along the northern boundary of the subject land for the protection of adjoining properties is capable of resolution.  

ix Noise impacts are unlikely to be unacceptable in a rural context;

x The Timber Harvesting Plan proposes measures to considerably reduce the risk of erosion,

xi There is considerable uncertainty that a new access can be created across Hoddles Creek.  

In the present circumstances, in which that part of the Parkinson’s Track Coupe north of Hoddles Creek cannot be accessed via the existing track we are of the opinion that we should not grant permission for timber harvesting on this part of the land in the context of the current permit application.

Veteran Trees

73 The Applicant’s timber harvesting plan proposed the retention of all hollow bearing trees in recognition of their role as habitat trees for fauna within the forest.  While as an isolated action this proposal was supported by all the parties, those opposed to the proposal expressed doubt that all such trees could be readily identified, and or retained.

74 DSE in a related proposal, argued that all large old trees, as defined by the relevant EVC benchmark should be retained.  This seems to us to have the advantage that it provides an objective measure of the trees to be retained, and avoids the debate about the identification of habitat trees.  However, the Applicant was very concerned, that this requirement would capture too many trees and compromise the productive capacity of the forest and the viability of the proposed timber production.

75 As is apparent from our reasons so far, we have formed the view that the proposed silvercultural method represents the sustainable use of the subject land.  We have also formed the view that in the planning context relevant to this land, restrictions on harvesting greater than those contained within the Code of Practice are reasonable.  Nevertheless, we recognise that any additional layer of restrictions should have regard to the economic viability of the use.

76 We propose to support DSE’s proposed condition, but intend to embody within the permit a discretion for DSE to allow for some harvesting of such trees, in circumstances where the number of trees which would be retained under this provision is larger than is necessary to achieve a sustainable outcome.  Our objective is the retention of significant habitat trees and the retention of some trees for the recruitment of new habitat trees over time, this should be the main consideration in the exercise of discretion under our proposed condition.

DSE’s Alternative Plan

77 DSE have indicated support for the proposal subject to conditions, which identifies some alternative designs for timber harvesting and the protection of environmental values.  These alternative changes include:

· No logging within 75 metres of any stream.

· No logging within the Crown Land frontage located on the southern boundary adjacent to McRae Creek and the unused road located on the eastern boundary of the site, which is to be surveyed and clearly indicated on the ground.

· Changes to the Ron Hill Coupe to exclude timber harvesting from the south east sector east of the tributary and no snig track to be constructed across this tributary.

· Changes to the Chidley Gully Coupe to exclude timber harvesting from the south western corner, west of the tributary and south west of the Special Protection Zone.

· Changes to the Parkinsons Track to ascertain the true extent of the old growth forest and appropriate buffer widths to be excluded from any harvesting activities.

· Review all Coupes to ensure an appropriate (40 metre) buffer to all rainforest areas.

· That a corridor link be provided between the two Special Protection Zones across the ridgeline in the central eastern portion of the site.

· Development of an Environmental Management Plan for the site which would include the Timber Harvesting Plan component to cover the timber utilisation aspects and an expansion of the Weed Management Plan to include a biodiversity component that would address management actions for areas not proposed to be harvested and how the retained vegetation would be managed in the long term.

· All boundaries marked prior to commencement of harvesting to the satisfaction of the responsible authority.

· All trees to be retained marked to the satisfaction of the responsible authority prior to the commencement of road construction and logging operations.

· That neighbours be advised of any proposed burning.

78 We have recognised earlier that the standard of achievement of planning policy under the Yarra Ranges Planning Scheme is higher than that under the Code of Practice.  Accordingly, we support the majority of the requirements proposed by DSE.  We consider it unnecessary to restrict harvesting from occurring along the unused road on the eastern boundary of the site given the extent of timber harvesting and plantation development that has already occurred on the land to the east.    

Conclusion

79 It follows from the above reasons that it is our decision that the decision of the Responsible Authority should be set aside and a permit granted for timber production on the subject land.

80 We benefited from very complex submissions in relation to conditions of permit.  The conditions which form part of our order have primarily been derived from those proposed by the Responsible Authority.  Nevertheless, we have made extensive changes to the conditions proposed, both in structure, and in content.  

81 In our conditions, the Private Native Forest Management Plan is the primary document, under the permit, for the control of the use.  The conditions are intended to reflect our decision that the Private Native Forest Management Plan proposed by the Applicant is, with the modifications and refinements which flow from our reasons, a satisfactory basis for the sustainable use of the land for the purpose of timber production.
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Reasons

82 Moran Logging Company Pty Ltd has made application to review the failure of the responsible authority to grant a permit for timber production (timber harvesting from, and revegetation of, existing native vegetation) at 565 Thonemans Road, Beenak.  The responsible authority ultimately decided that, had it not been for the application for review, it would have refused to grant a permit.  During the course of the hearing before Senior Member Liston and Member Harty, the responsible authority raised an issue, which it characterised as a question of law, in relation to the proper interpretation of a policy known as Victoria’s Native Vegetation Management – A Framework for Action (“the Framework”).

83 This issue was subsequently formulated as follows:

What is the appropriate response (ie Harvesting generally not permitted or Harvest and regeneration may be permitted as part of sustainable land use option) in terms of the Native Vegetation Framework to a proposal for timber harvesting on a site that has High Conservation Significance if that level of conservation significance was attained by way of threatened/rare species (in terms of table 5 at Appendix 3)?
84 Although the Applicant contested whether this issue was a question of law, the tribunal has referred the question to a judicial member pursuant to clause 66 of schedule 1 of the Victorian Civil and Administrative Tribunal Act 1998.  This was appropriate, as the question of whether a matter is a question of law is itself a question of law.

85 Parties have made written submissions about the matter, which I have read.

Assumed facts

86 For the purposes of this opinion I adopt the following facts.

· The subject land is private land.

· The applicant proposes to harvest timber from naturally established native forest on the land.

· Pursuant to the Framework, the vegetation to be harvested has a “High” conservation significance.

· The reason why the vegetation to be harvested has a “High” conservation significance is that it forms part of the remaining 50% of habitat for a threatened species in the applicable bioregion, namely the Powerful Owl.

· Harvesting of native vegetation is currently allowed on public land within the same bioregion as the subject land in circumstances where that vegetation has a “High” conservation significance pursuant to the Framework.

The legal context

87 Clause 52.17 of the Yarra Ranges Planning Scheme provides that a permit is required to remove native vegetation.  It also provides that before deciding on an application the responsible authority must consider, as appropriate, the Framework.  This publication, which is incorporated in the scheme, is also referred to in various policies that form part of the scheme.
The Native Vegetation Policy

88 The Framework is a policy document, in the sense that it is intended to provide guidance in the making of decisions.  It is not a statutory document, in the sense that it is intended to create rights, impose liabilities or determine the lawfulness of particular activities.  This is so notwithstanding that it is incorporated in the planning scheme.  Many documents incorporated into the scheme have the role of providing policy guidance rather than establishing rules or requirements.

89 Appendix 3 of the Framework contains a table which sets out a method of determining the conservation significance of vegetation, in terms of “Very High”, “High”, “Medium” and “Low”.  Importantly a ranking might be assigned by reference to various biodiversity attributes:  vegetation type, habitat for species, or some other attributes.  For example, the quality and type of vegetation, if considered in isolation, might initially attract a “Medium” level of significance; but, because the vegetation provides significant habitat for an endangered bird or mammal, the vegetation might be attributed a “High” level of significance.

90 Appendix 5 of the Framework contains a table that applies to the harvesting of timber from naturally established native forest on private land.  The table suggests that the appropriate response to a proposal to harvest such timber, where the conservation significance of the vegetation is “High”, is “harvesting generally not permitted”.  However this statement is qualified by a footnote, which provides:

Unless harvesting is currently allowed on public land within the same bioregion for areas of vegetation which have equivalent conservation values.

91 The body of the publication explains the basis of this policy.  It provides, relevantly:

The harvesting of naturally-established native forest has environmental consequences but is clearly a different level of impact to permanent clearing.  In general terms, the approach to this activity on private land will reflect the approach on public land.  However, an important difference with respect to environmental factors at the landscape scale is that private land timber stands are often neither as large in area nor as surrounded by extensive areas of other forest as stands on public land, and so there are often more limited options for “buffering” the impacts of harvesting in time and in space.

The Net Gain approach will complement the framework for sustainable forest management on public land.  Consistency with the Net Gain approach means that utilisation of native vegetation for timber products (eg. selective harvesting, harvest and regeneration) on private land must be part of a sustainable forest management approach and will only normally be permitted in Low and Medium conservation significance categories.  In some cases there are combinations of conservation status and quality of vegetation that result in a Very High or High Conservation Significance rating, but harvesting is currently allowed on public land under certain conditions (eg. silviculture prescriptions) within the same bioregion.  In these circumstances harvesting followed by regeneration can be permitted on private land with similar conditions unless other criteria on the site warrant a Very High or High rating (eg. threatened species).  However, the amount of harvesting will need to be determined on a site by site basis taking into consideration the need to buffer the impact of harvesting in time and in space.  Appendix 5 summarises the offset criteria for harvesting timber from naturally-established native forest on private land.

92 The issue that has been referred to me centres on the differences between the content of the body of the Framework and Appendix 5 of the Framework.

Question of law

93 As the dispute centres on the meaning of a document, it raises a question of law.  It is true that the document does not determine rights – the mandate in the planning scheme is only that the Framework be considered – but the meaning of a document might need to be ascertained if it is to be considered.  This will not always be the case.  It will often be unnecessary to determine the precise meaning of poorly expressed or ambiguous policy documents when this will make no difference to the exercise of the discretion, which would be the same regardless.

Meaning of the Framework

94 In my opinion Appendix 5 of the Framework is intended to be the principal articulation of  the policy to be considered when considering an application to harvest timber on private land.  I form this opinion having regard to the tabular manner in which the appendix is expressed and the apparent intention that it provide a day-to-day guide to planning officers about relevant scenarios.  This is so notwithstanding that it is described as a “summary”; it would be odd if it was an incomplete or an inaccurate summary.  By contrast, the body of the Framework is written in a narrative or explanatory style; it is not written as a set of clear guidelines that might be followed in particular cases.

95 The applicable response suggested by Appendix 5 of the Framework is “harvesting generally not permitted”.  This statement stands on its own.  (It is not materially different to the statement in the body of the Framework that harvesting will only “normally” be permitted in “Medium” or “Low” conservation significance categories.)  Hence, even if the qualification in the footnote to Appendix 5 is inapplicable, the suggested response still allows for the possibility that the particular case under consideration may be an exception to a general rule.  Further, even if the qualification in the footnote is applicable, it does not follow that it would be inappropriate to refuse a permit for the harvesting.

96 What, then, is the role of the statement in the body of the Framework to the effect that harvesting of vegetation on private land should not be permitted if the “High” ranking results from an attribute such as the vegetation forming the habitat of threatened species?  In my opinion, this forms the role of a flashing amber light (not a red light), suggesting that close consideration be given to the question of habitat retention before any permission is granted.

97 It is important to understand that the Framework is not intended to determine rights or to dictate outcomes.  It is intended to provide guidance.  Common experience tells us that the appropriate decision will depend on many circumstances, which will often be unique to the particular case under consideration.  It is a mistake to think that a document such as the Framework can provide all the answers, as if it is some form of digital supercomputer that provides an automated outcome based on a given set of inputs.  The planning scheme intends that permit decisions be made by human beings (whether planning officers, councillors, Ministers or tribunal members).  Human beings make discretionary decisions by considering all relevant factors and then exercising judgment.  This is what is required in the present case.

	Stuart Morris

President


� 	Persoonia arborea.


� 	Tetratheca stenocarpa.


� 	Species listed on DSE’s advisory list of rare flora.


� 	This land is included in a Special Protection Zone under the Code of Practice.


� 	Code of Forest Practice for Timber Production Revision No. 2 November 1996


� 	Clause 35.06 - Rural Conservation Zone


� 	Clause 42.01 - Environmental Significant Overlay


� 	Clause 44.01 - Erosion Management Overlay


� 	Clause 44.06 - Wildfire Management Overlay


� 	Clause 52.17- Native Vegetation


� 	Clause 53 - Upper Yarra Valley and Dandenong Ranges Region


� 	Site Z21 Mt Beenak, Mt Thule and Milner Hill 


� 	Site B54 Tomahawk Creek..


� 	 Clause 15.01 - Protection of Catchments, Waterways and Ground Water Clause 15.09- Conservation of Native Flora and Fauna Clause 17.07- Forestry and Timber Production Clause 21.06 - Non-Urban Areas - Agriculture and Conservation Working Together Clause 21.07 - The Environment - A major asset of local, State and National significance Clause 22.07 - Timber Industry Clause 22.12 - Vegetation Protection


� 	Arguably I should refer to the publication as “a Framework”, but this is linguistically inconvenient.
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